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Current Topics. 
Hilary Law Sittings. 


LITIGATION does not appear to be on the increase, if one may 
judge from the figures of the cases set down for hearing in the 
present Hilary Term as compared with the figures for the same 
term of last year. In the King’s Bench Division there are 
141 long non-jury actions, compared with 121 last year, but 
instead of 222 short non-jury actions, there are this year only 197. 
There are seven cases in the commercial list (15 last year) and 
five short causes (14 last year). The total number of causes 
and matters in the Chancery Division this term is sixty-four, 
as compared with eighty last year and 132 in the previous year. 
There are twenty-nine witness actions and twenty-two non- 
witness actions. The remainder consists of retained and assigned 
matters. The figures for Probate and Divorce are 3,396, as 
against 2,250 last year. Of these, 1,230 are defended and 
2,166 undefended. There are three Admiralty actions, com- 
pared with ten last year. In the Divisional Court there is a 
total of 139 appeals (122 last year) of which fifty-one are in the 
Revenue Paper and nine in the Special Paper. Appeals to the 
Court of Appeal number 132 in all, a drop of twenty-three from 
last year’s figure. Eight are from the Chancery Division (10 last 
year), sixty-eight from the King’s Bench Division (fifty-nine last 
year), four in Probate, one in Admiralty and forty-nine from 
county courts. 


A New Lord Lieutenant. 


THE office of Lord Lieutenant of the county is as old as the 
Tudors, who found that the sheriff of the county was no longer 
equal to his military duties. The Lord Lieutenant was also 
appointed custos rotulorum or keeper of the records of quarter 
sessions, and chief of the county justices; the object of this 
appointment was to enable the justices to have easy access to the 
assistance of the militia at a time when there was no county 
police force. As custos rotulorum he is usually appointed by 
commission under the Great Seal, and is further connected with 
the judiciary by reason of the fact that with the aid of an advisory 
committee he recommends the appointment of county justices. 
Recently, Sir GERALD TREVOR BRUCE, solicitor, and member of 
_ the firm of Messrs. Morgan, Bruce & Nicholas, of Pontypridd, 

Glamorgan, was appointed Lord Lieutenant of the county in 
succession to The Earl of Plymouth. We offer Sir GERALD 
our hearty congratulations on this crowning honour in his career. 
Born in 1872, and admitted a solicitor in 1893, he was awarded 
the D.S.O. in 1918, the C.M.G. in 1919, the C.B. in 1936 and 
the K.C.B. in 1941. Since 1939 he has been senior Regional 
Commissioner for the Welsh Civil Defence Region. Although 
many of the functions of the office of Lord Lieutenant are appro- 
priate for exercise by a lawyer, we know of no recorded instance 
hitherto of a solicitor being appointed. If this is indeed the first 
case, it is a precedent which should not be ignored in the future. 


Legal Education. 


THE present ferment in ideas about social reform extends 
to the question of the reform of educational systems. and 
in particular of legal educational systems. The Law Society 
has already prepared its own post-war proposals for legal 
education, but no one supposes that the last word will 
ever be said on what constitutes a perfect scheme. Much 
can be learnt from lawyers in other countries, and from one 
country in particular, which is nearest, and indeed in practically 
all respects save that of its laws, part of our own—Scotland. 
The Juridical Review for December, 1943, published in Edinburgh, 
contains an article on the Reform of the Scottish Law School, 
by Professor ANDREW DEewAR GIBB, M.A., LL.B., Advocate, 
Professor of Law in the University of Glasgow. Much of what 
he writes may be taken to heart by all who are responsible for 
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educational systems, particularly the tendency which he notes 
‘for the formal lecture to degenerate into a dictation lesson.” 
Professor GIBB recalls one case where the lecturer used to recite 
chunks of the Companies Act, but justly remarks that the 
inefficient teacher may arise anywhere unless steps are taken 
to prevent it. Those who have attended university lectures in 
law may recall that it was just those lecturers whose degrees 
and reputations seemed to promise most who were frequently 
the worst teachers, possibly because of the difficulty they 
experienced in descending to the level of their audiences. The 
popular and justly renowned LorD KELVIN, of Glasgow University, 
was reputed to have been quite unintelligible to his students. 
The combination of teaching and research seems often to be fatal 
to one or the other, and this seems to be a sound reason for 
approving the recent decision of The Law Society to look for 
their teachers among solicitors with practical experience of 
office work and advocacy. Another problem dealt with by 
Professor GIBB is that of the syllabus. Manifestly, as he says, 
‘* No one can know even a tithe of the law.’’ The student can 
only be given an insight into legal principle and a grasp of ** the 
broad outline of the law in all branches where principle and 
an outline are discernible.’? The degree course, the Professor 
suggests, should occupy four years, and a suitable choice of general 
subjects on which an edifice of legal knowledge may most suitably 
be erected would be moral philosophy, logic, Latin, and political 
economy. The writer notes that the English Universities are 
more selective than those in Scotland. He stresses the importance 
of jurisprudence and the conflict of laws, but doubts the practical 
value of making public international law a compulsory subject. 
He also recommends the inclusion of social and industrial law 
as a subject, as well as revenue law. One of the writer’s sugges- 
tions which will be of interest to English readers is that ‘‘ during 
at least part of the course, if not as is most desirable, throughout, 
the student should be denied attendance in an office . . The 
present system does not enable him to do justice to his academic 
training.’ The trend of thought and practice in legal education 
in England has certainly been rather away from purely academic, 
and more towards practical, training. This difference may be 
due to differences between the two legal systems. Allowing, 
however, for this divergence, Professor GIBB’s article contains 
much that is instructive for those in charge of the teaching of law 
in this country. 


Insanity in Australian Criminal Law. 

INTRODUCING a new pamphlet in the series ‘‘ English Studies in 
Criminal Science,’”’ reprinted from the Canadian Bar Review, 
and published by the Canadian Bar Association, Professor P. H. 
WINFIELD announces in the preface that Professor Paton, of 
the University of Melbourne, has made definite progress in the 
work of establishing a permanent centre in his faculty for research 
and teaching in criminal science. ‘‘ The range of our scientific 
contacts within the British Commonwealth of Nations,’’ says 
Professor WINFIELD, ‘‘ is rapidly extending,” and the Department 
of Criminal Science of Cambridge University deserves congratula- 
tion on this account. The present pamphlet on “ Insanity in 
the Criminal Law of Australia” is by JoHn V. Barry, K.C., 
who, as the learned editors say in an introductory note, combines 
the experience of a practising barrister with deep theoretical 
interest in various problems of criminal science. A further 
interesting observation by the learned editors is that the Com- 
mittee of 1924 on Insanity and Crime reported in favour of a 
broadening of the McNaghten definition of insanity so as to 
include irresistible impulse and that there will probably be fresh 
attempts to make this recommendation part of the law when we 
have returned to normal times. A quotation is added from a 
letter to The Times of 13th April, 1948, which said that a jury’s 
verdict of some weeks previously ‘‘ cut through a hundred years 
of McNaghten tradition.”” The jury’s verdict to which reference 
was made will be remembered by readers of this journal (ante, 
p. 105) as a case in which an electrical instrument called the 
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encephelograph showed that a prisoner charged with murder 
had “a brain with distorted and exaggerated rhythms.” After 
a summing-up based on the McNaghten rules, and against the 
prisoner on the insanity issue, the jury nevertheless found a 
verdict of *‘ Guilty, but insane.”’ In view of the advances made 
in medical science and the resultant changes in public opinion as 
to the validity of the legal definition of insanity, the importance 
of comparing what changes have been made in this matter in the 
law of other parts of the British Commonwealth hardly needs 
stressing. The writer of the pamphlet examines the laws 
applicable in the six separate States of the Commonwealth of 
Australia, three of which, Queensland, Tasmania and Western 
Australia, have their own criminal codes, whilst the other three 
apply the McNaghten case, 10 Cl. and F. 200. The Queensland 
code, enacted as early as 1899, includes lack of capacity to 
control actions owing to mental disease or natural mental 
infirmity, as exempting from criminal responsibility. The 
Tasmanian (1924) and Western Australian (1902) codes are in 
similar terms, the former being a little more precise. One of 
the matters noted by the learned writer is that all the three codes 
dispense with the phrase ‘*‘ the nature and quality of the act ”’ 
used by the judges in McNaghten’s case, on which CocKBURN, 
L.C.J., adversely commented in a letter to the Attorney-General 
in 1879. They also avoid the ambiguity raised in the McNaghten 
case by the use of the word “ wrong.” The pamphlet contains 
cogent illustrations of its central thesis, and Mr. Barry notes 
in Australia, ‘‘ as in other countries which derive their concepts 
from the English criminal law, a marked reluctance to face the 
problems to which a realistic approach to the question of criminal 
responsibility give rise.’’ This reluctance will have to be over- 
come, and the authoritative recommendations of Lord Atkin’s 
Committee in 1924 should be made part of our statute law with 
the least possible delay. 


Agricultural Works and the Sale of Land. 

THE results of a correspondence between the Council of The 
Law Society and the Ministry of Agriculture and Fisheries are 
set out in the current issue of The Law Society’s Gazette, on the 
subject of charges on and other rights over land, conferred on 
the Minister, catchment and drainage boards, and some other 
authorities by certain sections of the Agriculture (Miscellaneous 
War Provisions) Acts (ss. 14 and 23 of the 1940 Act, s. 2 of the 1940 
(No. 2) Act and ss. 6 and 8 of the 1941 Act). The effect of these 
provisions is to enable the Minister or other authority to recover 
from the owner for the time being of Jand an apportioned part 
of the cost of work done or improvements effected in the exercise 
of emergency powers on the land. A demand for payment of 
the amount recoverable may be made after the completion of 
the work, and the land thereafter becomes subject to a charge 
in favour of the Minister or other authority at the expiration, 
in some cases of one month, and in others of three months, from 
the date of the demand. The charge may be enforced as under 
the Law of Property Act, 1925, and otherwise as if the authority 
were a mortgagee by deed having powers of sale and leasing and 
of accepting surrenders of leases and of appointing a receiver. | 
The Council expressed the view that in two possible cases these 
provisions involved a risk to purchasers of land in respect of | 
which an apportioned part of the cost of doing work specified | 
in the Acts was recoverable : first, where the land was sold after 
the charge had arisen and such charge had not been satisfied by 
the vendor ; and secondly, where the purchaser, notwithstanding 
all usual inquiries, had failed to discover the fact that works in 
respect of which a charge could arise in the future had been done. 
The Ministry agree with the Council’s view that a charge under | 
the Acts is registrable as a Class B land charge, and will be void 
against a purchaser if not registered before completion of the 
purchase. The Council, however, point out that where the 
work has been done but no charge has yet arisen, a purchaser 
who completes is without the protection afforded by the Land 
Charges Act, 1925, and may receive, after completion, a demand 
for payment of the amount recoverable, when he will become 
subject to the statutory charge in due course, notwithstanding 
that he purchased without notice of the liability attaching to 
the land under the Acts. The Ministry have replied that they 
have instructed War Agricultural Executive Committees to answer 
to the best of their ability bona fide inquiries from purchasers of 
land, but these should be limited to an inquiry whether, at the 
date of inquiry, any demand under the sections for repayment 
by the owner of the land has been made, or whether any work | 
has in tact been done that may give rise to such a demand. 





A Requisitioning Case. 

MvCH of the interest of the work of the General Claims Tribunal | 
is due to the great variety of circumstances on which claims are 
based. The issue of the Hstates Gazette of the Ist January 
contains a detailed report of a claim for compensation for the 
requisitioning of a skating rink, and one of the interesting features 
of the case was a statement by the district valuer in his evidence 
that roller-skating passed out of fashion about two years after | 
the premises were built in 1910. The building would then have 
cost about £6,000 to build, and it was sold by a liquidator in | 


1913 for £6,245. In 1915 it was again sold for £2,750, for the 
benefit of a mortgagee. In 1920 it was sold twice, first, for 
| £3,000, and later to the present claimant, who paid £7,750. The 
| Sched. A assessment was £413 net and the rateable value was 
| £163. The compensation rent offered by the authority was £100. 
but the claimant said that the true figure was nearer £500, at 
which the premises had been let on a repairing lease up to 1940. 
commencing in 1937. The premises were first requisitioned in 
August. 1941, to store salved furniture from bombed houses. 
On the basis of the controlled price for the storage of furniture 
the compensation figure should be £500, argued the claimant. 
Since June, 1940, the town had been a defence area, and by that 








time the population had decreased to half its pre-war number. | 


The claimant, nevertheless, contended that in September, 1941. 
it might have paid to open the building as a skating rink again. 
The authority argued that the premises were not worth more 


| than 3d. a foot for storage purposes before the war, and on that 


basis, after deductions for insurance and repairs and 33} per | 


| 
| 
| cent. on account of war condition, the proper compensation rent 
was £100. The Tribunal does not appear to have accepted the 
claimant’s contention that, under the circumstances, the building 
| still possessed value as a skating rink. One member of the 
| Tribunal pointed out that it might be an advantage for storage 
| purposes that the building was situated away from the harbour. 
| and also observed that the council seemed to have considered 
the premises suitable for storage. Compensation was awarded 
| at the rate of £163 per annum, and the authority was ordered to 
| pay £5 towards the claimant’s costs. 


Compensation for Loss of Grazing. 

THE first case in which compensation was claimed by a com- 
moner under the Compensation (Defence) Act, 1939, provided 
interesting arguments on the law before the General Claims 
Tribunal on 27th and 28th October, 1943. The case is fully 
reported in the Estates Gazette for 25th December, 1948. Both 
claimants were farmers in the immediate vicinity of the common 
land in question, and one claimed a compensation rent of £50 a 
year, and the other £25 a year, the difference being due, it was 
said, to the difference between the size of the farms. In the first 
case, there were rights of common for beasts and sheep appur- 
tenant to the farm, and those rights were inalienable. A valuer 
valued the loss at £47 5s. a year. In the second case, the tenant 
had used the common only for one horse, during six months of the 
year; the value of its keep for which was £6 10s. per year. In 
addition, there was a right to cut bracken, which was very valuable 
for litter when there was no straw available. He was also entitled. 
it was said, to turn out cattle and sheep on the common. The 
authority denied that the farmers were ** occupiers ’’ within s. 2 
(2) of the Act. It was contended on behalf of the claimants that 
if their claims did not fall to be compensated under the 1939 Act 
they, nevertheless, fell to be paid under the Land Clauses (Con- 
solidation) Act, 1°45, and therefore, under s. 15 of the 1939 Act. 
they must be payable in accordance with the 1939 Act. and not 
otherwise. It was further contended that under s. 17 of the 1939 
Act and s. 3 of the Interpretation Act, 1889, the word ** land * 
covered a ‘“ hereditament,”’ and the right of grazing on the 
common was an incorporeal hereditament. By excluding the 
claimants from the grazing rights, the authority had exercised 
possessory rights, and thereby taken possession. The fact 
that a commoner gould maintain an action for trespass was also 
an element in his possessory right, and distinguished it from 
mere enjoyment. For the authority. it was argued that the 
authority had stepped into the position of the lord of the manor. 
and if it sought to plough up the land the commoners might sue 
the authority for damages. But that was expressly dealt with 
in reg. 51 of the Defence (General) Regulations, empowering the 
authority to take possession of land and give directions in 
connection with it, and indeed, do anything with it after taking 
possession. The scheme was to take possession of the land and 
then to inform everybody who had rights in the land that they 
were prohibited or restricted from using them. It was further 
argued the grazing rights were not severable from the land to 
which they were appurtenant, and that it was for that very 
reason that very complicated machinery had been provided under 
the Land Clauses Act for dealing with commons. The Tribunal 
awarded the first claimant compensation at £10 per annum, the 
authority to pay the claimant’s costs, to be taxed by the Chief 
Taxing Master of the Supreme Court; in the second case, the 
Tribunal held that no rights of common had been established, and 
made no order as to costs. The most interesting feature of the 
case is that the Tribunal has not merely decided that grazing 
rights can be * land ”’ within the Act of 1939, but also that pre- 
venting the owner from enjoying them is a taking of ** possession,” 
and that the owner, by reason of his enjoyment, is an ** occupier ” 
within s. 2 (2). ‘* Possession,’ although nine points of the law. 
is a most difficult term to define. The varieties of possession are 
so manifold that in the last resort it can only be looked 
upon as a question of fact to be determined in the circum- 
stances of every case. If, however, an incorporeal hereditament 
is a species of property, it would seem idle to deny that it is 
capable of being possessed. How otherwise it can be possessed 
than by being enjoyed, it is difficult to imagine. 
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A Conveyancer’s Diary. 
1943. Chancery—III. 


THERE are three cases on Charities in the Reports of 1943, all 
decided by Cohen, J., and a note of a previously unreported case, 
dealt with by the House of Lords in 1933. In Re Dalziel [1943] 
Ch. 277, the testatrix had tried to provide for the upkeep of a 
* mausoleum ”’ in Highgate Cemetery. I am not sure that the 
facts are given as fully as they might be. In 1935 the testatrix 
made her will; she died in December, 1938. Clause 11 of the 
will was as follows : ** I give to the Governors of St. Bartholomew’s 
Hospital the sum of £20,000 free of all death duties to be added 
to and form part of the existing Dalziel of Wooler Discretionary 
Fund and I give this legacy upon and subject to the condition 
that the said Governors . . . shall use the income to arise from 
the legacy as far as is necessary for the upkeep of the . 
mausoleum in Highgate Cemetery and the garden surrounding the 
same that they shall keep the same in good repair and the inscrip- 
tions thereon legible and to rebuild the same when requisite 
and if they shall fail to carry out this request I give the said sum 
of £20,000 to such other of the charities named in this my will 
as my trustees may select and as shall be willing to accept the 
legacy subject to the above conditions.’’ The report then adds 
that in 1938 (i.e., after the will and shortly before the testatrix’s 
death) she had transferred £2,000 to the ‘‘ trustees of a discre- 
tionary fund held for the benefit of the hospital,’’ which sum was 
to be known as the Dalziel of Wooler Discretionary Fund, on the 
terms that the cost of the upkeep of the mausoleum should be 
a first charge on that fund. It is not clear to me (a) what was 
* the existing Dalziel of Wooler Discretionary Fund ”’ at the date 
of the will in 1935; or (6b) what were the trusts of the fund 
transferred in 1938 after meeting the first charge. To hand 
moneys to the trustees of a particular fund does not, without 
more, add them to that fund. 

The case seems to have been discussed on the footing that, 
subject to the provisions about the mausoleum, the whole £22,000 
was at the free disposal of the hospital authorities as part of the 
general funds of the hospital, a manifestly charitable purpose. 
The gift in cl. 11 of the will seems to have been meant to create 
trusts that would be valid under Re Tyler [1891] 3 Ch. 252. 
That case concerned a gift of a fund to a charity with a gift over 
to another charity if the first charity did not keep up a certain 
tomb. The Court of Appeal held such a device valid; the 
upkeep of a tomb is clearly not charitable, but both the actual 
gifts were to charities, to which the perpetuity rule does not 
apply. There was no direction to use any part of the fund itself 
or its income for the upkeep of the tomb, but merely a gift over if 
the tomb was not kept up. There was, obviously, an inducement 
to the first charity to use some of its funds to keep up the tomb 
so as to retain the legacy; but there was no non-charitable 
perpetual trust. In Re Dalziel there was an actual direction to 
use the fund for the upkeep of the tomb. That, of course, was 
quite another matter; and since the direction was clearly 
non-charitable and might become effective at a hopelessly remote 
date (as, for instance, if the mausoleum were eventually to collapse 
and need rebuilding), the gift was bad. Various other points 
are dealt with in the reserved judgment of Cohen, J., but I think 
that is the principal one. Nothing in Re Dalziel invalidates 
Re Tyler or the precedents based on it (as, for example, that in 
* Prideaux,”’ 23rd ed., III, 720), but no attempt should be made 
to vary the scheme based on Re Tyler. The court does not like 
provisions for the upkeep of tombs, and is not likely to be astute 
to find reasons to uphold new forms. 

In Re Corelli [1943] Ch. 332, the testatrix. Marie Corelli, died 
in 1924, leaving a life interest in her estate to B.V., who died in 
1941. The estate consisted of a property known as Mason Croft 
and other assets. Subject to the life interest, the testatrix made 
a lengthy and not always lucid disposition, the net effect of which 
was that Mason Croft and its contents were to be kept for ever 
intact and that the income of residue were to be available for the 
upkeep of Mason Croft and for the carrying out of certain purposes 
in connection therewith. As analysed by the learned judge, 
those purposes were as follows: (a) to enclose the land ‘as a 
breathing space and air zone for the health of the town of 
Stratford-on-Avon; (b) the maintenance of Mason Croft in 
perpetuity (i) ‘for the benefit and service of distinguished visitors 
from overseas, to be selected or recommended by the Council 
of the Society of Authors, who would otherwise ’’ seek quarters 
in an hotel; (ii) as a meeting place, when required, for gatherings 
of scientists connected with the Royal Institution of Great 
Britain ; (¢) to use the income, on certain specified lines, ‘* for 
the promotion of science, literature and music among the people 
of Stratford-on-Avon.’’ Obviously, this whole scheme would be 
void for perpetuity unless its purposes were exclusively charitable. 
The learned judge thought that parts (a) and (c) were charitable. 
The difficulty was, however, with (b).. He was unable to say that 
the ** establishment in perpetuity of a hotel for the entertainment 

of distinguished foreigners ’’ would be a valid charitable bequest. 
As that portion of the disposition was introduced by the words 
“my intention being,’’ which the other portions were not, it was 
reasonably clear, as a matter of construction, that the hotel 
scheme was the ‘‘ dominant motive of the testatrix.’’ As it was 
not charitable, the entire disposition was void for remoteness. 





Re Price [1943] Ch. 422, dealt with the validity of a gift of a sub- 
stantial share of the testatrix’s residue to the ‘* Anthroposophical 
Society in Great Britain to be used at the discretion of the 
Chairman and executive council of the society for carrying on the 
teachings of the founder Dr. Rudolf Steiner.’’ This society was an 
unincorporated voluntary association formed in 19238. It had 
some premises which it occupied as tenant of Anthroposophical 
Association, Ltd., particulars of whose memorandum and articles 
do not appear. The unincorporated society had rules. one 
of which laid down that its aim was ‘*‘ to form, in the words of 
Rudolf Steiner, a union of human beings who desire to further 
the life of the soul, both in the individual and in human society. 
on the basis of a true knowledge of the spiritual world.”’. Another 
rule said that the society would try to further the objects of 
providing facilities for study of ‘* spiritual science.’ and by 
encouraging practical activities to bring the benefits of ‘spiritual 
science’ into modern civilisation. There was evidence that 
in his writings Dr. Rudolf Steiner referred to his subject-matter 
either as ‘‘ anthroposophy ”’ or “ spiritual science.’’ Cohen, J.. 
held, first, that the gift was not an absolute gift to the society 
for its general purposes so as to be valid under Re Clarke [1901] 
2 Ch. 110, the well-known case about the Corps of Commis- 
sionaires. The reason for his so holding was that the gift was 
in terms directed to carrying on the particular teachings of 
Dr. Steiner, while the rules mentioned above provided a much 
wider field of activities for the society. Second, it was argued 
that the gift was valid on the principle of Re Drummond [1914] 
2 Ch. 90, viz., that ‘‘ although given for a particular purpose 
there was nothing to prevent the society spending capital as well 
as income on that object.’ so that the gift did not tend to 
a perpetuity. Upon this point reference was made to Macaulay 
v. O'Donnell, a case decided in the House of Lords in 1933, 
previously unreported but now reported at [1943] Ch. 435. In 
that case the gift had been to ‘‘ the Folkestone Lodge of the 
Theosophical Society . . . absolutely for the maintenance and 
improvement of the Theosophical Lodge at Folkestone.” This 
gift was upheld by Clauson, J., and the Court of Appeal on the 
ground that the word ‘ absolutely’ was decisive, but their 
judgments were reversed in the House of Lords. As Lord Tomlin 
said : ‘‘ The word ‘ absolutely ’ in the context in which it appears 
has reference to the quality of the estate taken by the donee, 
and does not bear upon the question whether in the hands of the 
donee a trust is or is not annexed to the gift... The words 
‘‘maintenance and improvement’ were held to connote an 
intention to establish an endowment, so as to prevent the capital 
being freely disposable by the donee. In consequence the gift 
in Macaulay v. O’Donnell was held not to be valid under 
Re Drummond. In Re Price, on the other hand, the only words 
suggesting permanency were ‘ carrying on” (the teachings of 
Dr. Steiner). Not only were those words not strong enough, but 
they were in collocation with a direction to ‘‘ use’’ the funds 
for such purposes, ‘‘ use *’ being defined in the Oxford English 
Dictionary as meaning, inter alia, to ‘‘ employ for a certain end 
or purpose.’ In short, though the purpose was particular, 
capital could be used for it, and the gift was therefore valid 
under Re Drummond. Finally, the learned judge considered 
whether the Anthroposophical Society was a charity. It was 
not strictly necessary to decide the point, but on the whole 
he felt that it was a charity. He distinguished the Theosophical 
Society, which had been held by the House of Lords in Macaulay 
v. O’Donnell not to be a charity. I do not think the complicated 
details on this last point are worth pursuing here. 

The morals to be drawn from the three cases discussed above 
are as follow :— 

(i) From Re Dalziel: That there is only one safes way to 
provide for the upkeep of a tomb, viz., that used in Re Tyler, 
on which the form in ‘ Prideaux ”’ is based. 

(ii) From Re Corelli: That in seeking to make perpetual 
arrangements, however laudable, one should not stray from 
the recognised classes of charitable gift; those are com- 
pendiously set out in Pemsel’s case [1891] A.C. 531. Any 
gift (except an absolute one of capital) which obviously fails 
by those tests, need not be further considered ; one which 
apparently passes them, should still be looked at with the 
utmost spirit of criticism. 

(iii) From Re Price and Macaulay v. O'Donnell: A gift may 
be in terms absolute, but yet not be valid under Re Clarke, 
if it is intended as an endowment. But a gift, short of an 
absolute one because the donee can only use it for a limited 
purpose, may be valid if capital can be used up for that purpose. 
But the only really safe way to make a gift to a body which 
promotes a novel form of education or religion is to make an 
absolute gift for the body’s general purposes. In this sort 
of case the line between charitable and non-charitable 
not at all easy to draw. 


1s 





On behalf of the members of the London Court of Arbitration, a presenta- 
tion was recently made to the retiring chairman, Mr. W. Fred Bonser, as 
a mark of the members’ appreciation of his services as chairman. Mr. J. 
McLean (the chairman), who made the presentation, stated that Mr. Bonser 
had served the court as deputy-chairman and as chairman for a period of 
four years since 1939, and had been a member of the court as a representative 
of the City Corporation since 1936. 
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Landlord and Tenant Notebook. 


Substituted Tenant. 

THE short report of the county court case of Ludlow v. Gallagher 
and Harrison given in our issue of 25th December, 1943 (87 Sou. J. 
154) is reminiscent of a remark made by Gibbs, C.J., in the course 
of his judgment in Copeland v. Watts, infra, ‘“‘ a Jandlord, in 
general, is willing to receive rent from the person who offers it. 
whoever he is.” Incidentally, a remark which shows that legal 
learning is not incompatible with worldly wisdom. 

In Ludlow v. Gallagher, a claim for possession, the findings 
appear to have been as follows: Some time before Christmas, 
1942. the plaintiff let the premises to one Miss M. During that 
period she was often away and rent was then brought to the 
plaintiff by the first defendant. (It is not stated how receipts, 
if any, were worded.) From Christmas onwards rent was always 
paid in this way, and at some time well before May the plaintiff 
knew that Miss M had left for good. He went on receiving rent 
till May and then sued for possession (presumably he had served 
notice to quit on Miss M on the premises). On these findings the 
learned county court judge held that a fresh tenancy had been 
created between the plaintiff and the first defendant. 

Now Copeland v. Watts (1815) 1 Sta. 95, is one of a large 
group of decisions on this point, some of which cannot be readily 
reconciled ; and I think a short review of the cases concerned 
will show that much is apt to depend on the particular facts. 
This does not make it easy for those called upon to advise in 
such circumstances ; clients anxious about their positions are 
apt to be disappointed when told that facts and inferences from 
facts will determine them ; but this cannot be helped. The facts 
proved in Copeland v. Watts. an action for breaches of tenant’s 
covenants brought against the grantee’s executors, were that rent 
had been regularly paid by a sub-tenant, one C, and it was urged 
that the jury might presume that the plaintiff had accepted a 
surrender from the deceased. On this, Gibbs, C.J., told them 
that it would be ‘ productive of dangerous consequences to 
presume a surrender to the lessor from the fact of his receiving 
payment from an assignee, which expression must, I think, be 
taken to include sub-tenants.”’ and, after making the remark 
cited in my opening paragraph, that ‘‘ by receiving it, he does 
not discharge the lessee.’ The jury found for the plaintiff. It will 
be noted not only that the facts are very scantily reported- 
there is no information about the term of either lease or under- 
lease, or about the phrasing of receipts—but that it was open to 
the jury to find for the defendant: the direction was not 
essentially a direction as to law. 

Phipps v. Sculthorpe (1817), 1 B. & Ald. 50, was a case in 
which the landlord sued what I will call—to preserve neutrality 
the tenant’s successor in occupation, who had appeared on the 
scene some two months after the tenancy (six months’ notice ; 
quarterly payments) had commenced to run, had explained to 
the landlord that the tenant owed him money, had offered to 
pay one quarter’s rent, and had asked to be accepted in the 
tenant’s place. In the action he was held liable on the ground 
that a tenant cannot dispute his landlord’s title. In effect, he 
was estopped. But again too much must not be read into this 
decision ; it does not follow that the landlord could not have 
recovered judgment against the grantee, about whose reactions 
to the proposals we are told nothing, and who might be held liable 
on his covenants as an assignor-grantee is held liable. 

This case was followed by, and in, Thomas v. Cooke (1818), 
2 B. & Ald. 119, one which has given a good deal of trouble. 
The claim was for use and occupation, and was brought against 
a tenant to whom the plaintiff had granted a yearly tenancy. 
But at Christmas, 1816, the defendant had sub-let to P; at 
Lady-day, 1817, the defendant had distrained on P’s goods ; 
the plaintiff then told P not to pay the rent to the defendant, 
but to pay it to the plaintiff. P having offered a billof exchange 
to the defendant which the latter refused, the plaintiff accepted 
it and at the same time said that he would not have anything 
further to do with the defendant ; and in October of the same 
year the plaintiff distrained on P. The jury found for the 
defendant, and Abbott, J., held that they could find a valid 
surrender by operation of law. Agreeing, Bayley, J., took the 
view that the plaintiff had ** elected ” to accept P as his tenant, 
and cited Phipps v. Sculthorpe, supra. Uolroyd, J., stressed the 
fact that the defendant had assented to the substitution. 

The judgment of Bayley. J., is open to this criticism ; the 
question of election was not gone into in Phipps v. Sculthorpe, 
nor was it, strictly speaking, an issue in the case before him. The 
decision in the previous case was essentially based on the law of 
estoppel, which is part of the law of evidence. In Thomas vy. 
Cooke it was based on implied surrender, i.e., inference that the 
landlord intended to accept a surrender offered by the tenant, 
or that the tenant intended to surrender in agreement with the 
landlord’s suggestion. 

The same applies to Page v. Mann and Gardiner (1827), 
6 L.J. (0.s.) 63, a claim for rent against ex-partners. They had 
been partners when they took the premises in 1812, but in 1814 
the partnership was dissolved and the second defendant had not 
occupied the premises since. The first defendant paid the rent 


(when it was paid) from then onwards, and the plaintiff did not 





| surrender ; 








apply to the second defendant for rent till 1817 ; the plaintiff then 
told him that he was still liable, and repeated this information on 
two other occasions, in 1820 and 1821. But when he levied 
distress, as he did from time to time, the notices were addressed 
to the first defendant only. It was held that (a) the absence 
of the second defendant, (6) the failure to apply to him for rent. 
and (c) the notices, constituted ample evidence that the plaintiff 
had accepted the first defendant as sole tenant. On which one 
might observe that in law a tenant is not bound to occupy, nor 
is a landlord bound to apply for rent, nor need he concern himself 
in the first instance with the question of the ownership of distress, 
and if the Sale of Distress Act, 1688, obliges him to serve a notice 
before selling distress, he may, if he does mention a name, as well 
name the owner whose property he has seized and proposes 
to sell. 

Another case arising out of the dissolution of partnership 
which provoked much argument was Graham v. Whichelo and 
Hunt (1832), 1 Cr. & M. 188. The defendants’ partnership was 
dissolved, when Hunt retired, two years after the commencement 
of a three years’ term granted to them by the plaintiff; but next 
year both signed a notice exercising an option for a four years’ 
additional lease. Meanwhile, one S took Hunt’s place, and the 
plaintiff issued receipts for rent either to Hunt or to Hunt and S. 
But he was held entitled to succeed in his claim for rent against 
both defendants. Thomas v. Cooke was distinguished in that 
there was no tripartite arrangement: Whichelo had never 
assented to any change, both tenants had asked for the new lease, 
and S had never ‘agreed to become tenant. 

Thomas vy. Cooke also figured in the argument in .W’ Donnell 
v. Pope (1852), 9 Hare 705. The facts are very poorly reported, 
but it appears that the executors of a tenant alleged that the 
landlord had ‘‘ adopted ”’ a third party as tenant in substitution 
for the deceased, and had, as had the landlord in Graham v. 
Whichelo, given receipts made out to her. But Turner, V.-C., 
pointed out that the decision in Thomas v. Cooke rested on 
assent: a landlord who granted a new lease to the same tenant 
during an existing lease was deemed to have surrendered the old 
one; if a new lease were granted to a different party, this could 
be done only with the assent of the present tenant, effecting a 
the doctrine should not be extended. Again, it 
should, I submit, be pointed out that this would not necessarily 
avail the second grantee. 

And little was heard about assent by the alleged surrenderor, 
but much stress laid on receipts issued to the newcomer by the 
alleged surrenderee, in Laurance v. Faux (1861), 2 F. & F. 435. 
After demised buildings had been burned, the grantee paid no 
more rent, but his brother saw the landlord and said he ** was going 
to have”’ the premises; rent was thenceforth paid by, and 
receipts made out to, the brother. The grantee was held to be 
not liable to breaches of covenant and arrears of rent. 

In the result, it is not safe to say more than that change of 
occupier known to the landlord and payment of rent by the 
successor are some evidence of a surrender, and the assent of 
the predecessor and the phrasing of receipts may afford further 
evidence, but that none of these is in itself conclusive. Ultimately 
what has to be ascertained is a state of mind. 








Our County Court Letter. 
Decision under the Workmen’s Compensation Acts. 


Injury to Thumb. 


In Finch v. John Mowlem & Co., Ltd., at Walsall County Court, 
the applicant had been a bricklayer in the employ of the respon- 
dents, who were public works contractors. The applicant’s case 
was that he had had an accident to his thumb on the 10th October, 
1942. His pre-accident wages were £7 per week, and he had 
received compensation at £1 19s. per week from the date of the 
accident to the 11th April, 1943. The compensation had then 
been reduced to £1 4s. per week. The applicant now claimed an 
award on the ground of partial incapacity. The respondents’ 
case was that the £7 per week included overtime and special work. 
The applicant’s pre-accident wage was normally £6 per week, and 
he could now earn more than his present wage, viz., £4 7s. 6d. 
per week, as a wire worker. The applicant had been offered his 
old work as bricklayer, viz.. at Deptford (where the rate was 14d. 
per hour above the Midland wage), but this work had been refused. 
The medical evidence for the applicant was that he was a left- 
handed man, and could not now do bricklaving. owing to his 
having no grip of the trowel and hammer. In June, 1943, the 
apposition of the thumb and fingers was impaired. His ability 
might be improved by re-educational treatment, but he would 
not recover his old skill as acraftsman. The respondents’ medical 
evidence was that after three months the applicant could recover 
a moderate speed, but not necessarily his old rate. His Honour 
Judge Caporn held that, at the time of the accident, the applicant’s 
normal earnings were £6 10s. per week. An award was 
accordingly made of £1 6s. per week, with costs. 





Mr. Arthur Armistead Bracewell, of Barrowford, Lancashire, solicitor, 
left £24,570, with net personalty £15,697. He left £500 to the parish 
church of St. Thomas, Barrowford, 
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To-day and Yesterday. 


LEGAL CALENDAR. 

January 10.—In August, 1774, while Patrick Maden was 
standing in the cart at Tyburn waiting to be hanged for a robbery, 
a man named Amos Merritt pressed through the spectators and 
declared him innocent. After some delay a respite was ordered, 
and Maden was eventually pardoned. Though Merritt admitted 
that he had committed the crime, there was no evidence of his 
guilt, and he was not prosecuted. However, in December he 
broke into a dwelling-house, robbing it of valuables to a con- 
siderable amount, and on the 10th January, 1775, he was himself 
hanged at Tyburn. 

January 11.—In November, 1828, four burglars entered the 
house of the Reverend William Warrington, Grove Cottage, 
at West Molesey, tied him up with his wife, as well as the two 
female servants, and made off with property to a considerable 
value, appropriating his horse and phaeton to carry off their 
booty. It was not till late in 1829 that the police arrested a 
notorious thief named William Banks in connection with the 
crime. The clergyman and his wife identified him, but pointed 
out that he had acted with some humanity in strongly protesting 
against the exercise of any cruelty by his companions. After 
conviction, Banks declared himself perfectly willing to meet his 
fate, as he knew nothing of a state hereafter, being only concerned 
at the pain of hanging. He refused the ministrations of the 
chaplain, and was unmoved when he was taken to execution on 
the 1ith January, 1830, at Horsemonger Lane gaol, the county 
gaol of Surrey. 

January 12.—The accomplishment of the Industrial Revolution 
did not pass unchallenged by its first victims. In 1811 and for 
some years after, the manufacturing interests were gravely 
alarmed by an outbreak of wholesale machine smashing by working 
people over whose lives the new inventions had cast the shadow 
of unemployment. They were regularly organised, and bound by 
secret oaths, and went by the name of Luddites. In the winter 
of 1812 York gaol was filled with men committed for such offences 
and a special commission sat to try them. On the 12th January, 
1813, Mr. Baron Thompson passed sentence on those found 
guilty. Six men convicted of administering unlawful oaths or 
consenting to the administering of them were condemned to 
seven years’ transportation. Fifteen others, convicted of being 
concerned in the destruction of machinery, were condemned to 
death and all but one were executed. The learned judge spoke 
indignantly of the “ strange delusion ’”’ of the prisoners. Yet, 
could he have conceived a time when machinery would spell 
mass-prodv tion and mass-unemployment in peace, mass-destruc- 
tion in war, and in both the constriction of personal craftsman- 
ship. he might have seen the point that the doomed men had 
devined. 

January 13.—During the Seven Years’ War it was found 
necessary to raise a national militia and an Act was passed to 
compel men chosen by ballot to serve for three years. This 
step was violently opposed, partly on the ground that volunteer 
recruiting would have provided a sufficient force. Riots occurred 
all over the country, when the deputy-lieutenants met to conduct 
the ballot. In 1758 several rioters from Sevenoaks were tried 
at the Maidstone quarter sessions, and on the 13th January two 
were sentenced to fourteen days’ imprisonment and a fine of 
£5 each, two more to fourteen days’ imprisonment and a fine 
of 3s. 4d. each, and fourteen others to a fine of 1s. each. 

January 14.—Antonio Cardoza, being Portuguese, cannot 
have understood English customs, so when he saw Mary Rogers 
and Sarah Browne quarrelling with a waterman in the street 
and calling to him for help, he immediately espoused their cause, 
drew his knife and stabbed the man to death. He was found 
guilty of murder, and on the 14th January, 1811, was hanged 
before Newgate. To the last he persisted in his innocence. 
Before being brought out for execution he wept bitterly, but 
on mounting the scaffold he behaved bravely. His body went 
to St. Bartholomew’s Hospital for dissection. 

January 15.—It was the duty of George Skene, chief clerk 
of the Queen Square police office at Westminster, to present 
to the Receiver-General for the several police offices, quarterly 
accounts showing the fines, fees and the like received, and the 
amount of the outgoings. The latter always exceeded the 
former, and the difference was paid into the hands of Skene. 
Taking advantage of the system he forged receipts to swell the 
amount of the balance payable to him. On the 15th January, 

1812, he was tried at the Old Bailey. Though several magistrates 

gave evidence on his behalf, pro + in the highest terms of 
his integrity and honesty, he was convicted, condemned to death 
and executed. 

January 16. —On the 16th January, 1556, the Inner Temple 
benchers ordered “ that forasmuch as bread is very small, by 
reason thereof the expenses is double that it hath been in time 
past; also drink being of great price over that it hath been, so 


that by reason of the said dearth the House runneth at this 
present weekly in great apparels, and if provision and order 
should not be taken for remedy thereof, the House cannot be 


commons shall be weekly from henceforth, of the masters’ 
commons 3s. 4d., and at the clerks’ commons 2s. 10d., and 
the yeomen 20d. in the term; and forth of the term, the masters’ 
commons to be 3s. and the clerks’ commons 2s. 6d., the yeoman 
18d. And this order to continue till further order be taken.” 


CREDIT. 

At the Kingston Assizes lately Mr. Justice Charles observed : 
“It does not necessarily mean that because a man demands 
cash he distrusts the person who buys his goods. A great many 
people from whom I buy things want cash, but that does not 
mean they distrust me.’’ Commissioner Kerr, for forty-two 
years a figure at the Old Bailey and in the Mayor’s Court, would 
have agreed emphatically. Once during a case in which a 
milkman was seeking to recover £13 odd from a customer, he 





said: ‘I thought everyone paid for his pennyworth of milk 
each day as it was delivered.”’ ‘* Oh no, they don’t, your honour,” 
replied the plaintiff. ‘‘ I serve your honour’s house with milk 
and they have not paid me for two mouths.’ ‘* Well,’ said 
the judge, ‘“‘ you will not supply me any more; you will be 
watering my milk to make up for this £13 you are going to lose.” 
Kerr had a hearty prejudice against the giving of credit. He 
used to tell a story of how he once made a committal order 
against a debtor, who was proved to have lately entertained 
his friends to a champagne luncheon. The bailiff had actually 
arrested him while he was presiding at another, but a Divisional! 
Court ordered his release on the ground that there was no sufficient 
proof of means, since the hotel-keeper might have supplied the 
meals on credit, and it was not established that actual payment 
had ever been made. 








Correspondence. 


The views expressed by our correspondents are not necessarily those of 
7 é hb 1 
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Cancer Research. 

Sir,—I am very grateful to the members of my profession that 
they have so readily responded to my earlier letters on behalf of 
the British Empire Cancer Campaign. Briefly, the bequests we 
have received in the course of 1943 have enabled us to raise our 
year’s contribution for the support of cancer research to a sum 
of £35,000. There can, I think, be no work of deeper or more 
lasting value to mankind ; and I shall appreciate in a very direct 
sense your continued collaboration with us. 

May I, then, beg the legal profession to have our work in mind 
in this coming year, when they have opportunities of advising 
clients upon the disposition of bequests ? I take the word of my 
medical friends, that the very success of these researches is 
impelling us to double our efforts. It is thus our duty, in the 
years to follow the war, to attract into cancer research many of 
the best of our younger scientists and medical men. We are 
asking our fellow men to help actively in ridding themselves and 








therefore it is ordered at this parliament that the 


maintained ; 


their children of one of the most oppressive of human anxieties ; 
and what sounder suggestion could be submitted to a client who 
is considering the best disposal of legacies. 
HAILSHAM, 
Chairman, 
British Empire 


frrand Council, 


London, S.W.1. : 
Cancer Campaign. 


7th January. 





New Year Legal Honours. 


The following names were included in the second section of the 
New Year’s Honours List published last week : 


ORDER OF THE BRITISH EMPIRE.—0.B.E. 
Capt. E. G. J. ADDENBROOKE, Town Clerk and A.R.P. 
Controller, Gosport. Admitted 1935. ; 
Mr. Lesuie Herrick CoLiins, Temp. Prin. Officer, Min. of 
Economic Warfare. Called by Inner Temple 1925. 
Mr. ApRIAN HuGH HASSARD-SHORT, Secretary, Poor Persons 


Committee of The Law Society. 
Mr. BERN - FRANK Poo., Deputy Director of Navy Contracts, 
Admiralty. Called by Middle Temple, 1921. e 
Major (temp. Lt.-( ‘ol.) RONALD DavipsoN REED SALE, T.D., 
Oxfordshire and Bucks Light Infantry. Admitted 1928. 
Mr. HARRY HERBERT SANDERSON, Chairman, Hull and District 
Assistance Board Advisory Committee. Admitted 1902. 
Lt.-Col. FRaANcIS Lewis TEMPEST, M.C., Suffolk Home Guard. 


Admitted 1924. 


Mr. JonN LerIGH TURNER, Town Clerk and Chief Executive 
Officer (A.R.P.), Blyth, Northumberland. Admitted 1906. 
M.B.E. 
Mr. ALFRED SIDNEY Corre, Higher Clerical Officer, H.M. 


Procurator-General and Treasury Solicitor’s Department. 

Mr. JoHN ERNEST Morris, Clerk of W —— (Salop) R.D.C. 

Mr. LESLIE CHARLES RIDLEY, Staff Clerk, Crown Office, Lord 
Chancellor’s Dept. 

Mr. THOMAS ALBERT OWEN 
Board of Education. 


SANDFORD, Head of Law Section, 
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Obituary. 
His Hon. C. HERBERT-SMITH. 

His Hon. C. 
Circuit 32 (Norfolk), died on Friday, 7th January, aged eighty- 
two. He was educated at Elmfield College, York, and at London 
University, and was called to the Bar by Gray’s Inn in 1888. 
He joined the North-Eastern Circuit and was an authority on 
workmen’s compensation. 
Circuit 32 and retired from the Bench in 1934. He was a 
Bencher of Gray’s Inn and a freeman of the City of York. 

Str COURTHOPE WILSON, K.C. 

Sir William Courthope Townshend Wilson, K.C., died on 
Wednesday, 5th January, aged seventy-eight. He was educated 
at Birkenhead College and the Liverpool Institute (High School) 
and was called to the Bar by Gray’s Inn in 1900. He practised 
mainly in Liverpool and Manchester and took silk in 1919. He 
was Vice-Chancellor of the County Palatine of Lancaster from 
1925 to 1936. He was made a Bencher of his Inn in 1920 and 
was Treasurer in 1932. He received the honour of knighthood 
in 1930. 

Dr. KR. C. MAXWELL. 

Dr. Richard Cowdy Maxwell, O.B.E., LL.D., barrister-at-law, 
died on Monday, 3rd January, aged seventy-six. He was 
educated in Belfast and Dublin and was called to the Bar by the 
Middle Temple in 1897. He had been closely associated with 
London University for fifty vears, serving as Deputy Chairman 
of Convocation in 1939. He was a former President of the 
Town Planning Institute, editor of the Justice of the Peace, legal 
contributor to the Surveyor and Municipal Engineering, and the 
author of several books on local government and housing. 


Str NORMAN HILL. 

Sir Norman Hill, Bt.. solicitor, and senior partner of Messrs. 
Hill, Dickinson & Co., solicitors, of Liverpool. died on Friday, 
7th January, aged eighty. He was educated at Bruce Castle 
and was admitted a solicitor in 1885. For many years he was a 
great influence in British shipping and from i893 to 1923 held 
the offices of Secretary and Treasurer to the Liverpool Steamship 
Owners’ Association. He held many appointments and served on 
numerous committees in connection with merchant shipping 
and was one of those responsible for preparing the Government 
scheme of insurance of merchant shipping against the risks of 
war. For a long period he was Chairman of the Board of Trade 
Advisory Committee on Merchant Shipping and was one of the 
principal advisers of the Government on maritime matters. He 
received the honour of knighthood in 1911 and was created a 
baronet in 1919. 

Mr. A. G. ALLCOCK. 

Mr. Alfred George Allcock, solicitor, of Messrs. Clapham, 
Williams, Reeve & Reid, solicitors, of Devonshire Square, 
Bishopsgate, E.C.2, died on Thursday, 6th January. He was 
admitted in 1928. 


Mr. C. W. A. CARPENTER. 

Mr. Charles William Alan Carpenter, solicitor, of Messrs. 
Gunner & Carpenter, solicitors, of Bishop’s Waltham, Hants, 
died recently aged fifty-seven. He was admitted in 1911. 

Mr. O. S. HICKSON, 

Mr. Oswald Squire Hickson, solicitor, of Messrs. Oswald 

Hickson, Collier & Co., solicitors, of Surrey Street, Strand, 


W.C.2, died on Sunday, 9th January. He was admitted in 1902. 


Mr. H. H. MONCKTON. 

Mr. Herbert Haden Monckton, solicitor, of Messrs. Colmore, 
Monckton & West, solicitors, of Birmingham, died recently 
aged eighty-three. He was admitted in 1886. He had a long 
and distinguished association with lawn tennis, and for many 
years served on the Council of the Lawn Tennis Association. 

Mr. F. B. OSBORNE. 

Mr. Frederic Bury Osborne, solicitor, of Messrs. Vaudrey, 
Osborne & Mellor, solicitors, of Manchester, died on Thursday, 
6th January, aged seventy-one. He was admitted in 1898. 

Mr. R. I. SIMEY. 

Mr. Ralph Iliff Simey, barrister-at-law, 
ith January, aged eighty-one. 
Temple in 1887. 


died on Friday, 
He was called by the Inner 


Mr. H. P. THOMPSON. 

Mr. Howard Parker Thompson, solicitor, of Messrs. Snow, 
Fox & Co., solicitors. of Great St. Thomas Apostle, E.C.4, died 
on Sunday, 2nd January, aged sixty-seven. He was admitted 
in 1902. 





During 1943 the Legal and General Assurance Society, Ltd., issued a 
total of 8,237 new life policies for sums assured of £10,021,667. The 
corresponding total net figures for 1942 were 11,621 policies for sums 
assured of £11,311,5 With regard to immediate annuities, there were 
445 bonds for £492,424 consideration money. The corresponding figures 
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tor 1942 were 470 bonds for £525,760 consideration money. 


Herbert-Smith, late County Court Judge of 


In 1921 he was appointed Judge of 





Notes of Cases. 
HOUSE OF LORDS. 


Bonito v. Fuerst Bros. & Co., Ltd. 

Viscount Simon, L.C., Lord Thankerton, Lord Russell of Killowen, 
Lord Macmillan and Lord Wright. 15th December, 1943. 
Practice—Defence denying liability—Payment in with admission of liability— 

Position of parties—R.S.C., Ord. XXII. 

Appeal from a decision of the Court of Appeal (MacKinnon, L.J., 
Lord Clauson and Lewis, J.) reversing a decision of Atkinson, J. 

The appellant was employed under a written agreement of the I7th 
January, 1940, by the respondent company as manager of their cocao 
department. His remuneration was a certain percentage of net profits. 
In addition to buying and selling cocao the appellant purchased bags and 
twine for use in shipping cocao on behalf of the respondents. A certain 
proportion of these bags and twine were sold as separate transactions and 
profits made. The appellant contended that under his agreement he was 
entitled to a similar percentage on the profits from these sales. In this 
action he first claimed payment on this basis, and in the alternative claimed, 
in effect, for a quantum meruit. The first part of the claim went to 
arbitration in accordance with the terms of the agreement, and the 
arbitrator found against the appellant. On the hearing of the alternative 
claim for a guantum meruit, the respondents in their defence denied liability. 
They, however, paid £250 in court. At the same time they gave to the 
appellant notice under Ord. XXII that they had paid £250 into court 
“to satisfy the plaintiff's claim ... and admit liability therefor.” At 
the trial, Atkinson, J., gave judgment for the appellant, awarding to him 
25 per cent. of the profits on the sales in question. His decision was 
unanimously reversed on appeal. Leave to appeal to the House of Lords 
was granted, limited to the issue whether the payment into court with an 
admission of liability precluded the defendants in the circumstances from 
disputing their liability to the plaintiff. 

Viscount Simon, L.C., said the judge who conducted the trial was 
concerned to decide the issues disclosed in the pleadings. He ought not to 
be informed of the fact of any payment into court, or of the terms of such 
payment. Goddard, L.J., said in Davies v. Rustproof Metal Window Co. 
[1943] 1 K.B. 299, at p. 301, that Ord. XXII ‘‘ contemplates that the 
notice should follow the pleading.” To be precisely accurate the order 
contemplated that the notice and the defence should not contradict one 
another, for notice of payment in might be given before the defence was 
delivered. It was irregular for a defendant to deny liability in his defence, 
but to admit it in his notice of payment in. The question remained as to 
how this irregularity should be corrected and as to what was the result 
when nothing had been done by either side to correct it. The proper course 
would be to proceed by interlocutory application. On such an application 
the master or judge would have both documents before him and could 
make an order which would secure that they did not contradict one another. 
The plaintiff in the present case should have made the application. He 
could not be permitted to fight the issue of liability on the pleadings, 
keeping in reserve the defendants’ admission of liability in another document 
which was not part of the pleadings. It was a mistake to suppose, as 
was suggested in the Davies case, that, if money was paid in with an 
admission of liability, judgment could not be given for less. That was the 
effect of the previous rules until 1933, but under Ord. XXII, r. 6, as it 
now stood, the notice of payment into court was not communicated to the 
judge not only until all questions of liability but all questions of amount of 
damages had been decided. If the damages which were fixed were less 
than the amount paid in with an admission of liability, the damages awarded 
remained at the figure fixed. The circumstance that the defendant was 
willing to pay a larger sum was only relevant on the question of costs. 
The appeal should be dismissed. 

The other noble and learned lords agreed. 

CounsEL: Turner-Samuels ; Paull, K.C., and The Hon. H. L. Parker. 

Souicirors: H. C. Morris, Woolsey, Morris & Kennedy; Coward, 
Chance & Co. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.| 


Henderson v. Henderson and Another. 
Simon, L.C., Lord Thankerton, Lord Russell of Killowen, 
Lord Macmillan and Lord Wright. 15th December, 1943. 
Divorce—Condonation—Wife admits adultery—Promise to break with co- 
respondent—Husband forgives wife—Intercourse follows forgiveness—W ife 
repudiates promise—Whether husband entitled to decree. 

Appeal from a decision of the Court of Appeal (Scott, MacKinnon and 
Goddard, L.JJ.) affirming a decision of Hodson, J. 

The appellant petitioned for divorce from his wife, who was the first 
respondent, on the ground of her adultery with the second respondent. 
Hodson, J., found the adultery proved. He, however, found the husband 
had condoned the misconduct and refused the decree. The husband 
in his evidence stated that after his wife had admitted adultery, he told 
her that she must entirely break off all acquaintance with the co-respondent. 
This she promised to do. Thereupon he forgave her and had intercourse 
with her that night. The next morning her attitude changed and she 
said that she did not see why she should stop seeing the co-respondent. 
The husband thereupon left her and never lived with her again. The 
Court of Appeal, affirming the decision of Hodson, J., held that the husband's 
actions, after he knew of his wife’s unfaithfulness, amounted to condonation. 
The husband appealed. 

Viscount Simon, L.C., said the essence of condonation was that the 
husband, with knowledge of his wife’s offence, should forgive her and 


Viscount 
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should confirm his forgiveness by reinstating her as his wife. There 
might be cases where it was enough to say that the wife had been received 
back into the position of wife in the home, though further intercourse 
had not taken place. But where it had taken place, this would, subject 
to one exception, amount to clear proof that the husband had carried 
his forgiveness into effect. The exception was that, if the intercourse 
had been induced by fraudulent misstatement of fact by the wife, that 
circumstance would prevent the husband’s actions from having the effect 
of condonation (Roberts v. Roberts and Temple (1917), 117 L.T. 157). The 
proposition had been advanced that condonation was not established by 
the resumption of intercourse, if that intercourse was obtained by a promise 
given by the wife to her husband as to her future conduct which was not 
genuine or sincere at the time when it was given. To that contention 
there were two answers. Hodson, J., had negatived the view that the 
wife, when she made the promise, was making a fraudulent misrepresenta- 
tion. Further, the proposition was unsound in law. There could not 
be such a thing as contingent condonation by a husband—certainly not 
when the condonation included the irrevocable act of intercourse. It was 
true that condonation was subject to the condition that, if the spouse, 
who had been forgiven past matrimonial offences, was proved to commit 
a further matrimonial offence in the future, then the past offences were 
revived and become available as further ground for divorce. Condonation 
was not a contract ; it was the overlooking of past wrongs, accompanied 
by action on the part of the aggrieved spouse which showed that they were 
really forgiven ; and the circumstance that the guilty party, before or at 
the time of condonation, made promises as to future conduct could not 
lead to the consequence that previous offences were no longer condoned, 
if and when the promises were afterwards repudiated. The result might 
be different, if it could be shown that the husband’s forgiveness was procured 
by the wife deliberately misstating her true state of mind. It was 
fraudulent misstatement of fact, not assurances as to future conduct, 


which might remove the disabling consequences of condonation. The 
appeal should be dismissed. 
The other noble and learned lords agreed in dismissing the appeal. 
CouNsSEL: Beyfus, K.C., and Turner-Samuels ; Beech James, K.C., 


and Ifor Lloyd. 
Soxicitors : Isadore Goldman d&: Son, for R. R. Crute & Son, Sunderland ; 
Maude & Tunnicliffe, for Wilford, Speeding & Hanna, Sunderland. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


COURT OF APPEAL. 
Williams v. Williams. 
Lord Greene, M.R., Luxmoore and du Pareq, L.JJ. 24th November, 19438. 
Divrorce—Desertion without reasonable cause—Onus of proof—Facts con- 
stituting reasonable cause—M istaken but honest belief of husband's adultery— 

Failure by husband to discharge onus. 

Appeal froin a decision of Henn Collins, J., dismissing a husband's 
petition for a divorce on the ground of desertion without reasonable cause 
for three years and upwards immediately preceding the date of the petition. 

The marriage took place in April, 1928, and the marriage was happy, until 
in August, 1938, the husband without pre-arrangement met on a train to 
London, H, a friend of his and his wife’s, and stayed at the same hotel with 
her in London for two or three days, and a few days later in Brighton for 
two days. In both places, according to the husband’s evidence, which was 
accepted in this respect by Henn Collins, J., they occupied separate rooms 
and no impropriety took place. When he returned home his wife insisted 
on his leaving, and he reluctantly went, after trying to explain that no 
impropriety had taken place. He went to live at a small private hotel on 
the other side of the same street, and for about eight or nine months he 
tried to persuade his wife to allow him to return, but he failed. In August, 
1939, and August, 1941, he committed adultery on a number of occasions 
with H. The discretion statement admitted this adultery, but no other. 
Evidence was given by a witness who interviewed the wife to the effect 
that she knew of these occasions of adultery, but that they did not make 
any difference to her attitude to him, as * he went off with her before.” 

GREENE, M.R., agreed with the judgments of Luxmoore and du Pareq, 
LT. 

Luxmoore, L.J., said that counsel for the appellant had said frankly 
that he could not contend that the wife’s conduct on Ist September, 1938, 
constituted desertion without reasonable cause on that date, but said that 
the wife’s conduct became unreasonable at some time while the husband 
was living at the private hotel. There were nowhere in the husband’s 
evidence any particulars of his attempts to persuade his wife to hear any 
explanation, nor any suggestion that he gave up his association with H or 
offered to give it up. The proper inference was that the association 
continued and there was no offer on the husband’s part to break it. The 
petition could be dismissed on that ground alone. If he was wrong in that 
it was impossible to read the evidence as to the interview with the wife as 
an admission by her that if she had been wrong in her original belief, the 
knowledge of her husband’s adultery would not have affected her mind. 
She quite plainly believed that her husband had committed adultery with 
H in August, 1938, and that was the reason why she refused to live with 
her husband. Her so-called admission was a statement that she regarded 
the adultery of which she had knowledge as complete confirmation of her 
original belief and to that extent it did not affect her previous decision, 
which was founded on that belief. 

pu Parca, L.J., said that Henn Collins, J., followed the decision in 
Herod v. Herod {1939] P. 11, as to the burden of proof. That decision had 
heen followed in the Court of Appeal (Karnshaw v. Earnshaw (1939), 2 All 
E.R. 698). When it was apparent that facts existed which, if they influenced 
the deserting spouse, were a sufficient cause to excuse the desertion, it was 
for the deserted spouse to prove, to the reasonable satisfaction of the 








tribunal, that those facts did not operate to cause the desertion or its 
continuance. The appeal would be dismissed. 
CounseL: G. H. Beyfus, K.C., and B. A. Cohn Duncan. 
Souicitors : Barlow, Lyde & Gilbert, for T. A. Matthews, Bedford. 
[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 
In ve Parnell; Ranks v. Holmes. 
Uthwatt, J. 2nd December, 1943. 
W ill—Construction—Legacy forming part of residue settled—Trusts determine 

—Whether legacy falls into residue. 

Adjourned summons. 

The testatrix by her will dated the 10th August, 1907, after making a 
number of specific and pecuniary bequests, gave certain leasehold premises 
and the residue of her estate to her trustees upon trust for sale and 
investment. She then provided that her trustees should stand possessed 
of such investments therein called her ‘* residuary trust funds > ** in trust 
as to the sum of £2,000 part of such residuary trust funds to invest the 
same and to stand possessed of the said sum of £2,000 and the investments 
thereof upon the trusts following, that is to say, in trust to pay the income 
thereof to my said brother E for his own use and benefit during his life 
and after his death in trust to divide the capital representing the said 
sum of £2,000 equally if more than one amongst the surviving children of 
the said E and if there shall be only one such child the whole to be in trust 
for that one child.”’ She then gave a further sum of £2,000, described as 
part of such residuary trust funds, upon similar trusts for her brother W 
and his children and a further sum of £2,000, similarly described, upon 
trusts for her nephew C. She gave two further settled legacies. The 
clause then continued : ** and as to all the remainder of the said residuary 
trust funds I direct that my said trustees shall stand possessed thereof in 
trust for N.” The testatrix died in 1907. Her nephew C died in 1940 
unmarried. By this summons the trustees of the will asked whether the 
fund representing the £2,000 settled on C fell into the ultimate residue and 
was held upon trust for N’s personal representative or it was undisposed 
of and passed to the next of kin of the testatrix. 

Uruwatt, J., said that this class of question was very common. He 
accepted the statement in ‘* Hawkins on Wills,” 3rd ed., p. 53, to the 
following effect: ‘‘ If a part of a particular fund be given to one person 
and the residue to another, it is a question of intention, not subject to any 
particular rule, whether the gift of the residue is to be read as a gift of the 
mere balance of the fund after deducting the amount of the sum previously 
given out of it, as in the cases of Page v. Leapingwell (18 Ves. 463) and 
Easum v. Appleford (5 My. & Cr. 56): or a gift of the entire fund ‘subject 
to the gift previously made out of it, as in Falkner vy. Butler (Ambl. 514), 
Carter v. Taggart (16 Sim. 423), and Re Harries’s Trusts (Johns. 199). In 
the latter case, if the gift of part fails, the gift of the residue may carry the 
whole fund: in the former case not so.’ The matter was one of 
construction and not one calling for the application of a rule of law. There 
was a further general observation to be made. If the words of the will 
were rationally capable of two constructions and one of such constructions 
resulted in an intestacy and the other did not, one should prefer the latter 
construction. Was it right to regard the testatrix as dividing the residuary 
estate into different parts, one of which she called ** remainder” ? Or 
was it right to regard the testatrix as treating the remainder as subject to 
the subtraction of named funds for certain specified purposes ? In his 
opinion the latter way was correct. The fund passed under the fund gift 
to the personal representative of W. ° 

CounseL: H. Freeman; Wilfrid Hunt; L. M. Jopling. 

Soxicitors : Kingsford, Dorman & Co., for Blake, Lapthorn, Roberts 
and Rea, Portsmouth ; Leman, Chapman & Harrison. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law. | 


KING’S BENCH DIVISION. . 
Associated Cinema Properties, Ltd. :. Hampstead Corporation. 
Lord Caldecote, L.C.J., and Charles and Hallett, JJ. 
3rd November, 1943. 
Rating—Rateable occupation—Houses leased for use as emergency offices 

Actual occupation never commenced—No rateable occupation. 

Appeal by way of case stated from a decision of the justices at Hampstead 
borough sessions that a distress warrant could be lawfully issued against 
the appellants in respect of premises, consisting of dwelling-houses, which 
the appellants had taken on a lease at an inclusive rent of £1,500 a year 
for a term, beginning on Ist December, 1941, and expiring as to two of the 
houses at the end of three months, less three days, after the termination 
of hostilities as thereinafter defined, and as to the other houses, on 
29th September, 1942 (determinable as thereinafter provided). The term 
was subsisting at all material times. The appellants took the premises for 
the purpose of temporary office accommodation, but never entered into 
physical possession. No steps were taken to adapt the premises for office 
accommodation, nor was there any furniture or chattels on the premises at 
any material time. A covenant in the lease restricted the use of the 
premises to those of dwelling-houses, garages in connection therewith 
and emergency office accommodation for the business of the appellants. 

The justices held that the premises were capable of being used as offices, 
that the appellants intended so to use them whenever the exigencies of their 
business required, that the appellants were at all material times in occupa- 
tion of the premises, and that a distress warrant could be lawfully issued 
against them for rates. 

Lorp CaLpecote cited Liverpool Corporation v. Chorley Union Assessment 
Committee [1913] A.C. 197, per Lord Atkinson, at p. 210; Reg v. St. Pancras 
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Assessment Commiller, 2 Q.B.D. S581: RB. v. Melladew |1907| 1 K.B. 192: 
Borwick v. Southwark Corporation [1909| 1 K.B. 78; Winstanley v. North 
Manchester Overseers (1910) A.C. 7, and Townley Mill Co. (1919), Ltd. v. 
Oldham Assessment Committee [1937] A.C. 419 (per Lord Maugham, J., at 
p- 436), and said that the question was whether there was rateable occupa- 
tion. It was not disputed that if there was in fact occupation, there was 
also beneficial occupation. His lordship also referred to Holywell Union 
Assessment Committee v. Halkyn District Mines Drainage Co. {1895) A.C. 
117 (per Lord Herschell, at p. 125); Smith v. New Forest Union Assessment 
Committee, 61 L.T. Rep. 870; Allen v. Overseers of Liverpool, L.R. 9 Q.B. 
180 (per Blackburn, J., at p. 192, and Gage v. Wren, 87 L.T. Rep. 271 (per 
Lord Alverstone, L.C.J., at p. 274), and said that as he understood the last 
case it was an illustration of the application of the significance of intention. 
When a person had been in occupation, an intention to go out, coupled with 
facts which supported the intention, might establish a state of things in 


which there was no rateable occupation because no use was being made of 


the premises. The justices had come to a wrong conclusion of fact and there 
was no rateable occupation. There was no factor at all, except the acquisi- 
tion of possession and the intention to occupy at some future time, which 
which was not decisive of the question of rateable occupation. Occupation 
would fail te be rateable if it was of no value to the person sought to be 
charged. Has lordship did not dissent from the view that if there was an 
occupation in this case, it was beneficial occupation. 

Cuares, J., and Hauvett, J., delivered judgments to the same effect. 
The appeal was allowed. 

CounsEL: Comyns Carr, K.C., and G. D. Squibb ; 
and Erskine Simes. 

SOLICITORS : Waierouse & Co. ; The Town Clerk, Hampstead. 

[Reported by MAURICE SHARE, 


PROBATE, DIVORCE AND ADMIRALTY. 
Easterbrook r. Easterbrook. 
Hodson, Jd. 15th November, 1943. 
Husband and wife—Nullity—J urisdiction— Marriage ceremony in England— 
Parties resident in England at material times—Petitioner domiciled in 
Canada—Respondent domiciled in England. 


Sydney Turner, K.C., 


Esq., Barrister-at-Law.} 


This was a husband’s petition for a decree of nullity on the ground of 


the wilful refusal of the respondent to consummate the marriage. 

At the date of the petition the petitioner was domiciled in Canada and 
the respondent was domiciled in England. Both parties were at all material 
times resident in England and the ceremony of marriage was celebrated in 
England. No appearance was entered by the respondent to the petition. 

Hopson, J., said that he had been referred by counsel for the petitioner 
to Salvesen v. The Administrator of Austrian Property [1927] A.C. 61, and 
White v. White [1937] P. 111. As in White’s case, so in this case, there had 
been no appearance and no protest to the jurisdiction, and, with all respect 
to Bateson, J., his lordship was unable to see the distinction which appeared 
to have been drawn in Jn: erclyde v. Inverclyde [1931] P. 29, between voidable 
and void marriages for the purpose of jurisdiction. There was jurisdiction 
in this case, as in White’s case, to pronounce a decree of nullity. 

CounsEL: William Latey. 

Soxicitor : Miss E. HE. Spicer, of the Services Department of The Law 
Society. 

{Reported by MAURICE SHARE, Esq., Barrister-at-Law.} 








War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 
Coal Commission (Fees for Inspection and Copies of Plans) 
Rules, Dec. 23. 


No. 1781. 


Coal Distribution Order, 1943. General Direction 
(Restriction of Supplies) No. 3, Dec, 24. 

Corn Returns (Amendment) Regulations, Dec. 4. 

Destructive Insect and Pest, England. The 
Diseased Plants (Amendment) Order, Dec. 6. 

Entering the United Kingdom. The Arrival from British 
or Foreign Territory Order, Dec. 22. 

Food Transport (Potatoes). Order, Dec. 24, amending the 
Directions, April 4, 1942, under the Food Transport Order, 
1941. 

Kitchen Waste (licensing of Private Collectors) (Amendment) 

Order, Dec. 29. 

Landlord and Tenant, Scotland. Rent of Furnished 
Houses Control (Scotland) Regulations, Dee. 18. 
Limitation of Supplies (Polishes) (No. 4) Order, Dec. 24. 
National Registration (Civilian Residence Register) 

Regulations, Dec. 24, 

K.P. 1783. Navigation Order No. 29, Dec. 24. 

No. 1757/L.39. Pensions Appeal Tribunals (England and 
Rules, Dec. 23. 

Pepper Order, Dec. 21. 

Post Office. Money Order Warrant, Dec. 22. 

Potatoes (Restriction of Sales) Order, 1943. 
Order, Dec. 24. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 17) Order, Dee. 20. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 18) Order, Dee, 23. 

Unemployment Assistance (Determination of Need and 
Assessment of Needs) Regulations, Dec. 21. 


K.P. 1773. 


No. 1760. 
No. 1686. 


E.P. 1778. 


E.P. 1764. 


E.P. 1782. 
No. 1774/S.62. 
E.P. 1733. 
No. 1775. 
Wales) 
K.P. 1745. 


No. 1758. 
K.P. 1763. Amendment 
No. 1672. 
No. 1734. 


No. 1759. 


sale of 


No. 1735. War Risks (Commodity Insurance) (No. 5) Order, Dec. 2%. 

.P. 1772. Women’s Forces. Army Council's Instructions, Dec. 13, 
under reg. 7p of the Defence (Women’s Forces) Regulations, 
1941, containing special adaptations and modifications of 
the Army Act re certain members of the Voluntary Aid 
Detachments. 








Notes and News. 


Honours and Appointments. 

The King has approved the appointment of Mr. Harry Bevir Vatsey, 
K.C., as one of the Justices of the High Court of Justice (Chancery Division). 
Mr. Vaisey was called by Lincoln’s Inn in 1901 and took silk in 1925. A 
note on the appointment will appear in our next issue. 

The King has approved the appointment of Brigadier-General Sir James 
GILBERT SHaw MELLOr, K.C., to be Deputy Chairman of the West Kent 
Court of Quarter Sessions. 


Notes. 

At the monthly meeting of the Directors of the Solicitors’ Benevolent 
Association, held at 60, Carey Street, W.C.2, on the 5th January, 1944, The 
%t. Hon. Lord Morris and Mr. Beauchamp S. Pell were elected to fill two 
vacancies on the Board in London. Grants and annuities, amounting to 
£4,502 17s., were made to eighty-five beneficiaries, 

There are 138 persons for trial or sentence at the January session of the 
Central Criminal Court, which opened on Tuesday last. In addition to one 
charge of murder, the list includes two charges of infanticide, two of 
attempted murder, one of manslaughter, one of attempted concealment of 
birth, one of threat to kill, seven of wounding or causing grevious bodily 
harm, twenty-one of bigamy, two of demanding money with menaces, three 
of bribery, two of fraudulent conversion, and one of publishing a defamatory 
libel. There are also a number of charges of offences against the Controlled 
Goods Order and the Food Rationing Order. 


Wills and Bequests. 

Mr. Percy Baldwin, retired solicitor, of Bristol, left £23,377, with net 
personalty £22,115. 

Mr. W. A. Clarke, solicitor, of Leicester, left £33,805, with net personalty 
£29,258. 

Mr. Bernard F. Rice, retired solicitor, of Boston, Lines, left £6,000, with 
net personalty £4,099. 

AN INTERESTING PLEADING. 

Mr. Gerald L. Addison, solicitor, of Messrs. Linklaters & Paines, solicitors, 
of 97, Cannon Street, E.C.4, has sent the Editor the following copy of a 
pleading drawn nearly 100 years ago by his grandfather, the late Mr. Joseph 
Brown, at a time when he was a * Special Pleader.”” Subsequently he took 
silk and for many years was one of the leading members of the Bar, though 
there can now be few who remember him. The pleading relates to an 
incident which occurred on the 18th January, 1844, almost 100 years 
ago :— 

“ SurREY TO wit.—Mary Steward the Plaintiff in this suit by Charles 
Hanslip her attorney complains of Erasmus Mawbey the Defendant in this 
suit who has been summoned to answer the said Plaintiff by the name of 
Mary Stewart in an action on the case for that whereas the Plaintiff before 
and at the time of committing the grievances hereinafter mentioned was 
lawfully in and proceeding along a certain common and public highway 
to wit in the County of'Surrey and the Defendant before and at the time 
of committing the said grievances was possessed of a certain cow which 
said cow was of a vicious mischievous and dangerous nature whereof the 
Defendant before and at the time aforesaid had notice and which said cow 
was before and at the time above-named under the care government and 
direction of a servant of the Defendant and who was then driving the same 
in and along the said highway nevertheless the Defendant by his said 
servant then and there so carelessly and improperly drove governed and 
directed the said cow in and along the said highway and took so little and 
such bad care and means to prevent the said cow from attacking butting 
tossing goring and injuring Her Majesty’s subjects being and passing in and 
along the said highway that by and through the carelessness negligence and 
improper conduct of the Defendant by his said servant in that behalf 
the said cow then to wit on the 18th day of January 1844 with great force 
and violence ran at against and upon the Plaintiff then being in the said 
highway as aforesaid and greatly struck bruised gored tossed and bit tumbled 
and thrust about the Plaintiff and knocked her down to and upon the 
ground and kicked and trampled upon her by means of which premises the 
Plaintiff was then greatly hurt sprained bruised and wounded and divers of 
her bones and joints broken splintered and dislocated and was sick sore 
lame and disordered and so remained and continued for a long time to wit 
until hitherto during all which time the said Plaintiff suffered great pain and 
trouble and was hindered and prevented from performing her necessary 
affairs and business and also by means of the premises the Plaintiff hath 
been obliged to expend and to incur and hath expended and incurred debts 
and monies amounting to a large sum to wit £100 in and about endeavouring 
to get healed and cured of the injuries so occasioned to her as aforesaid and 
also by means of the premises the clothes bonnet and apparel of the Plaintiff 
of great value to wit of the value of £50 which she wore on the occasion 
aforesaid then became and were rent torn damaged and spoilt and the 
Plaintiff hath become and is by means of the premises permanently crippled 
lamed and injured in body and constitution to the damage of the Plaintiff 
of £500 and thereupon she brings suit &c.” 














